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SUMMARY

PTI Pacifica, Inc. (“PTI”) is a wireless carrier in the Commonwealth of the Northern
Mariana Islands (“CNMI”), an archipelago approximately 6,000 miles from the U.S mainland
with a total population of 80,000 (subject to seasonal variation). PTI received a bona fide
request (“BFR”) to implement local number portability (“LNP”) from another wireless carrier in
the CNMI. PTI and the other wireless carriers in the CNMI are interconnected with each other
indirectly through the incumbent local exchange carrier (“ILEC”), the Micronesian
Telecommunications Corporation (“MTC”). The CNMI wireless carriers are dependent upon
MTC’s switching and signaling infrastructure for their ability to port numbers with one another.
MTC is not yet required to implement LNP as MTC has not yet received a BFR from a wireline
carrier and its obligationto implement intermodal porting is subject to ajudicial stay; further, the
requisite technology is far too expensive to justify from a cost-benefit perspective, particularly as
MTC would not be permitted to recoup these costs under the Commission’s current cost-
recovery regime. Thus, MTC has not yet deployed the technology necessary to facilitate the
porting capability of PTI and the other wireless carriers. PTI sought an extension of its LNP
deadline based on these facts.

PTI is under common ownership with MTC, but these are two separate corporate entities,
subject to very distinct regulatory regimes. For example, unlike PTI Pacifica, MTC is a rate-
regulated ILEC subject to federal price cap regulation and local regulation.

The Division denied PTT’s extension request in part because of its affiliate relationship
with MTC, specifically holding PTI responsible for MTC’s decision not to deploy costly LNP-
related upgrades MTC otherwise was under no obligation itself to implement. In so doing, the
Order established a new substantive rule in violation of the Administrative Procedure Act’s
notice and comment standards. It also imposed substantial costs on MTC in violation of
statutory cost recovery and jurisdictional separations requirements, and in violation of the stay
issued by the D.C. Circuit in USTelecom v. FCC. The Division unlawfully applied a different
waiver standard to PTI, because of its ILEC affiliate, than it applied to the other CMRS carriers
subjectto the Order. And the Order exceeded the Division’s delegated authority — by engaging
in prohibited rulemaking activity and addressing a new and novel question of law and policy.

Finally, the Order departed from prior precedent in rejecting the substantive arguments
that PT1 offered in support of a waiver of the 60-day filing deadline for the petition, and in not
giving PTI time to come into compliance once the waiver was denied.

The Order should be reconsidered, and PTI should be granted a stay until such time as
MTC is independently required to implement LNP.
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PTI Pacifica, Inc., formerly known as GTE Pacifica, Inc. (“PTI”), by its attorneys and
pursuant to Section 1.106 of the Commission’s rules, hereby petitions for reconsideration of the
Division’s April 2, 2007, Order denying PTI a waiver and extension of time to implement local
number portability (“LNP”) capability.” PTI received a bona fide request (“BFR”) to implement
LNP from another wireless carrier in the Commonwealth of the Northern Mariana Islands
(“*CNMI”). The Division erred in holding PTI “responsible for delay in implementation of LNP
arising out of’ its dependence on the incumbent local exchange carrier (“ILEC”), the
Micronesian Telephone Company (“MTC”), which is under common ownership with PTI.
MTC, however, is not yet required to provide LNP because it has not yet received a BFR from a

wireline carrier and its obligation to implement internodal porting is subject to a judicial stay.

! Telephone Number Portability, Petition of GTE Pacifica, Inc.for Waiver and Extension of

Time to Implement Wireless Local Number Portability in the Commonwealth of the Northern
(continued on next page)



Moreover, as explained below the significant costs associated with the required upgrades that
would be borne by MTC (a small entity that otherwise would not be subject to porting
requirements) clearly outweigh the perceived benefits. The Order also departed from prior
precedent in denying PTI’s waiver petition for untimeliness.

l. THE DIVISION SHOULD HAVE GRANTED PTI AN EXTENSION OF

ITS LNP DEADLINE BASED ON ITS DEPENDENCE ON ILEC SWITCH
UPGRADES

PTI is a wireless carrier in the CNMI, a three-hundred-mile archipelago of fifteen islands
located approximately 6,000 miles from the continental U.S. CNMI’s population of
approximately 80,000 people is spread primarily over the islands of Saipan, Tinian and Rota. In
the CNMI more than half of the population consists of non-U.S. citizens who, in turn, constitute
over 77 percent of the labor force on Saipan and work predominantly in low-wage occupations.
In 1999, the median per capita income in CNMI was only 42.4 percent of the U.S. average.® The
CNMI has also recently lost two significant industries.

As described in the Petition, PTI is interconnected with the other Commercial Mobile
Radio Service (“CMRS”) carriers in the CNMI only indirectly through the switch of the ILEC,
MTC. At present, MTC has not upgraded its own switch to provide LNP capability because it is
not required to do so. MTC has not yet received a BFR from a wireline carrier, and its obligation
to implement intermodal porting is subject to a judicial stay. Moreover the required upgrades

present far too significant a cost burden on a small entity like MTC to justify from a cost-benefit

Mariana Islands, et al., CC Docket No. 95-116, Order, DA 07-1565 (rel. April 2, 2007) (the
“Order”).

% The federal minimum wage laws do not apply in the CNMI; the minimum wage set by local
CNMI law is $3.05 per hour.

3 See U.S. Census Bureau, 2000 Census, American Finder, available at <www.census.gov>.



perspective. Specifically, the LNP costs to be borne by MTC are subject to federal jurisdiction
but are not eligibleto be recovered under the Commission’s cost-recovery rules. These costs are
especially burdensome in light of the small population and unique demographics of the CNMI
described above. In the U.S. as a whole, wireless churn rates average only between 1.5% and
3.0%. This average churn rate coupled with the small and itinerant population of the CNMI
suggests that the number of wireless-to-wireless ports likely would be relatively few in
comparison to the costs to be borne by MTC without a cost recovery mechanism.

Until MTC’s switch is LNP-capable, the interconnected CMRS carriers, including PTI,
cannot port numbers with one another. As a result, it is currently impossible for PTI (or any
other CMRS carrier in the CNMI) to provide LNP. PTI thus established “good cause” for a
waiver based on a showing of “special circumstances warrant[ing] a deviation from the general
rule” that would “serve the public interest.”* Therefore, the Division should have granted PTI a
waiver until suchtime as MTC is required to deploy LNP capability.

The Order incorrectly concluded that, “because [PTI] and MTC are under common
control,” the Division could “hold [PTI] and [their common parent company] responsible for

»> The Division cites nothing

delay in the implementation of LNP arising out of MTC’s inaction.
in the Commission’s rules to support its exercise of purported delegated authority to mandate
(indirectly or otherwise) costly facilities upgrades by a wireline ILEC (MTC) in order that the

ILEC’s subsidiary (PTI) is not subject to enforcement. The Division’s Order found that grounds

4 See 47 C.F.R. § 1.3; Northeast Cellular Telephone v. FCC, 897 F.2d 1164, 1166 (D.C. Cir.
1990; WAIT Radio v. FCC, 418 F.2d 1153, 1157 (D.C. Cir. 1969, cert. denied, 409 U.S. 1027
(1972). See also generally Petition at 2.

> Orderat q 11.



were lacking for PTI’s waiver because of M7C’s inaction.’ Indeed, in order for PTI and the
other CMRS carriers in the CNMI to be able to port numbers among themselves, MTC
essentially would need to make its own network LNP capable,’ at a cost that cannot be justified.

Moreover, MTC is a separate corporation from PTI and, as an ILEC, is subject to a
different regulatory regime from PTI. While PTI, as a wireless carrier, is generally subject to a
deregulated federal regime,” MTC, as an ILEC, is subject to price-cap regulation as to its
interstate rates and to the jurisdiction of the CNMI authorities for its intrastate rates. MTC has
obtained estimates from switching and signaling vendors suggesting that MTC will incur non-
recurring costs of approximately $125,000 to upgrade its switching and routing capabilities and
$3,000 in additional monthly costs in order to permit PTI and the other interconnected CMRS
carriers to port numbers among themselves. These upgrades constitute virtually all of the
upgrades that MTC would need to implement in order to provide intermodal portability for itself.
Giventhat MTC has a diminishingnumber of access lines (MTC has lost 10 percent of its access
lines within the past year due to a downturn in the economy), these costs would impose on MTC
a significant burden that neither the Division nor the Commission has attempted to justify.’

The full Commission, moreover, has never required ILECs that are not otherwise subject

to LNP requirements to implement technology upgrades in order to facilitate wireless-to-wireless

® The Division stated: “MTC has not made diligent efforts to prepare for porting. To the
contrary, it apparently has taken no action. The special circumstances that we relied on in
TeleGuam therefore do not exist here.” Order at § 11 (internal citations omitted).

7 See Petition at 2-4.

# See generally 47 U.S.C. § 332(c).

® The Commission has not conducted such a cost-benefit analysis because it has not adopted a
requirement that an ILEC must implement upgrades, without a cost-recovery mechanism, to
facilitate wireless-to-wireless LNP.



porting among interconnected CMRS carriers.'® Tellingly, the Commission has imposed other
LNP-related obligations on non-LNP-capable carriers, but not the obligation at issue here. For
example, after Federal Register notice and comment, the Commission required non-LNP-capable
carriers, when they are the “N-1" carrier in the routing chain, to perform the database queries
necessary to route calls properly to ported numbers,” but did not impose the obligation to
upgrade facilitiesto permit other, interconnected carriers to provide LNP.

It makes economic sense that the Commission would have imposed the routing obligation
on non-LNP capable carriers but not the requirement to facilitate LNP for interconnected
carriers. As the Commission has recognized, non-LNP-capable carriers may enter into
arrangements with other carriers to perform the required routing queries, such that the non-LNP
capable carrier does not need to implement the full portability upgrade necessary to perform the
queries itself’> MTC cannot, however, simply “contract away” the software and signaling
functions it would need to perform to permit the interconnected CMRS carriers to provide LNP.
To comply with the Division’s Order, MTC would incur virtually the entire cost of its own LNP

implementation.

1% The Division suggested in a footnote in a similar, earlier case that it would hold a wireless
carrier and its parent responsible for any inaction on the part of an affiliated ILEC, but
nevertheless granted the waiver. Petition of TeleGuam Holdings, LLC, et al., CC Docket No. 95-
116, Order, 20 FCC Red 16323, 16327n.28. That discussion of the affiliate-responsibility issue
was unexplained dictum and similarly in error. PTI, moreover, lacked standing to challenge the
TeleGuam decision.

I Telephone Number Portability, First Memorandum Opinion and Order on Reconsideration, 12
FCC Red 7236,7277 69 (1997).

12 4.



Because the Commission, in its notice-and-comment rulemaking proceedings
establishing carriers’ LNP-related obligations, has never imposed the obligation at issue here, it
IS beyond the Division’s power to do so for a number of reasons.

A. The Order Violated the APA’s Notice and Comment Requirements

The Order represents a new substantive rule that cannot be imposed without following
the notice-and-comment requirements of the Administrative Procedure Act (“APA”).13 In the
past, the Commission has properly established through notice-and-comment rulemaking ILECs’
obligations to provide LNP to other requesting carriers, and to properly route calls to ported
numbers even where the ILEC is not itself subject to an LNP obligation. The Commission has
also established wireless carriers’ LNP obligations, and established a waiver framework where it
is impossible or impracticable for the wireless carrier to meet the rules’ strictures. The full
Commission has never, however, required ILECs to implement costly technology upgrades in
order to facilitate interconnected CMRS carriers’ LNP obligations, and it has never addressed
whether a CMRS carrier’s affiliation with the ILEC affects the CMRS carrier’s and the ILEC’s
responsibilities where the CMRS carrier’s ability to implement LNP depends upon the ILEC’s
capabilities. The D.C. Circuit has held that “new rules that work substantive changes, or major
substantive legal addition[s], to prior regulations are subject to the APA’s procedures.”’* By
imposing a considerable burden on MTC as a result of its affiliation with PTI, and by denying

PTI a waiver based on its affiliation with MTC, the Order worked substantive changes and major

135 U.S.C. § 553. See also generally USTelecom Ass'n v. FCC, 400 F.3d 29, 34-36 (D.C. Cir.
2005).
14 USTelecom, 400 F.3d at 34-35 (internal citations and emphasis omitted).



substantive legal additions to the Commission’s LNP rules.”® Because the APA’s requirements
were not followed, the Order is invalid.

B. The Order Violated Cost Recovery Principles

As noted above, the Order would require MTC to implement virtually the entire upgrade
necessary to open its own numbers to porting. The Order states that it “would not require MTC
to port any numbers.”'® If, however, MTC follows the letter of the Division’s Order and
implements the necessary LNP upgrades but does not port its own customers’ numbers, it will be
ineligible for the cost recovery mechanism that the Commission has provided for ILECs
implementing LNP, as the Commission permits cost recovery “only when and where [customers]
are reasonably able to begin receiving the direct benefits of long-term number portability.”’
This imposition on MTC of the obligation to implement LNP technology without a cost recovery
mechanism would contravene the Commission’s determination, in implementing the Act’s LNP
provisions, that it must provide for equitable federal cost recovery of the costs of LNP.'* The

Division cannot expect MTC to recover these costs through its local rates, as this would

constitute unlawful federal encroachment on intrastate rates.'

15 «“IEidelity to the rulemaking requirements of the APA bars courts from permitting agencies to
avoid [the APA’s] requirements by calling a substantive regulatory change an interpretive rule.”
Id. at 35.

16 Order at 9 12.

17 Telephone Number Portability, CC Docket No. 95-116, Third Report and Order, 13 FCC Red
11701,117769 142 (1998).

'8 Telephone Number Portability, CC Docket No. 95-116, First Report and Order and Further
Notice of Proposed Rulemaking, 11 FCC Red 8352,8460 (1996).

947 U.S.C. § 152(b).



C. The Order Exceeded the Division’s Delegated Authority

The Division’s Order unlawfully establishes a different LNP waiver standard for CMRS
carriers with ILEC affiliates than for unaffiliated CMRS carriers. Specifically, in the Order the
Division addressed similar waiver petitions fi-om other, unaffiliated CMRS carriers in the CNMI
that also are dependent upon MTC for their LNP deployment.”® The Division did not in any way
hold them responsible for MTC’s “inaction.”?! Indeed, the Order found that, because “neither
[of the other CMRS carriers], in contrast to /PTI], can influence MTC’s efforts to complete
necessary upgrades, and both are dependent upon MTC for their own ability to implement
wireless-to-wireless LNP,” these carriers should receive more lenient treatment than PTL** The
Division cites neither Commission rule nor Commission-level precedent to support the claimed
distinction between PTI and the other applicants.?

The Order’s attempt to impose these new requirements is invalid because it exceeded the
Division’s delegated authority. The Order imposed a new substantive rule, as discussed above,
but the Bureau lacks rulemaking authority.>* In addressing the impact of the affiliation between
PTI and MTC upon the two carriers’ respective LNP-related obligations, it also addressed a
“new or novel question[ ] of law or policy which [could] not be resolved under outstanding

Commission precedents and guidelines.”® Further, in imposing a substantive obligation on

20 See Order at §f 14-15.
2l The other CMRS carriers’ petitions were denied solely because they were untimely filed.
Order at 4 14.

22 Order at § 15 (emphasis added).
% See supra note 10.

24 47 C.F.R. § 0.331(d).

23 47 C.F.R. § 0.131(a)(2).



MTC, a wireline ILEC, the Order stepped beyond the Division’s subject matter jurisdiction over
wireless telecommunications.?®

D. The Order Interferes With the D.C. Circuit Stay

Contrary to the Order’s conclusion, the Order also squarely contravenes the purpose of
the stay imposed by the D.C. Circuit.?” The purpose of the stay in USTelecom was to preclude
the Commission from imposing the substantial costs of LNP implementation on small ILECs like
MTC without first conducting the required analysis of whether the benefits outweigh the costs.
The Court found that, without “an explanation for the rejection of alternatives designed to
minimize significant economic impact on small entities,” it had no alternative but to stay
enforcement of the LNP requirement on small entities like MTC pending the Commission’s
completion of the required analysis.?® Although over two years have elapsed since the Court’s
decision, the Commission has not conducted the requisite analysis to determine whether the
imposition of these costs on small entities like MTC isjustified.

The Order makes much of the fact that the USTelecom case dealt with the “intermodal”
porting requirement that ILECs port numbers with CMRS carriers,” rather than an obligation to
support wireless-wireless porting among interconnected CMRS carriers. But this distinction has
no practical significance in this case. As noted above, in order to permit PTI and the other

interconnected CMRS carriers to deploy wireless-wireless portability, MTC must acquire at

26 See generally 47 C.F.R. § 0.131. Although WTB has delegated authority to address “matters
concerning wireless carriers that also affect wireline carriers in cooperation with the Wireline
Competition Bureau,” 47 C.F.R. § 0.131(a), the sweeping obligation imposed in the Order
exceeds this ancillary grant of jurisdiction as there is no evidence that the Division acted “in
cooperation with” WCB in adopting the Order.

27 Order at 9 12; See also USTelecom Ass’z v. FCC, 400 F.3d 29 (D.C. Cir. 2005).

28 USTelecom, 400 F.3d at 43.



significant expense and implement virtually all of the same switch software and signaling system
upgrades that would be necessary to prepare itself for intermodal porting. If, as the Court
concluded, the Commission has failed to perform the cost-benefit analysis necessary to
determine whether these costs can justifiably be imposed on small entities like MTC in the
intermodal porting context, then clearly the Commission has failed to perform the necessary
analysis for the imposition of those same costs in the context of an ILEC’s facilitating wireless-
wireless porting among interconnected CMRS carriers (especially since the full Commission has
never addressed the latter issue).

It is similarly irrelevant to the purpose of the USTelecom stay that the present case does
not implicate costs for transporting calls to ported numbers at different locations.>® The Court
imposed the stay because the Commission had failed to consider *“the initial costs of
implementation and the continuing costs of transporting calls to ported numbers.”*! The Order
would impose virtually the full initial costs of LNP implementation on MTC without the cost-
benefit analysis required by the Regulatory Flexibility Act.** It thus would violate the
USTelecom stay.

In summary, the Division’s Order erred in concluding that PTI was not entitled to an
extension of its LNP obligation because of its dependence on MTC, which is not yet required to

provide LNP. The required upgrades present a significant cost burden on a small entity like

» Order atq 12.
3% See Order at n.46.
31 USTelecom, 400 F.3d at 42 (emphasis added).

32 Indeed, because transport costs are not an issue in the insular environment of the CNMI, the
factual distinction that the Division seeks to draw between intermodal and wireless-wireless

porting has even less relevance on the facts of this case. In the CNMI, MTC’s costs to provide
(continued on next page)

10



MTC that would not withstand a cost-benefitanalysis. The Order seeksto require MTC, a price-
cap regulated ILEC over which the Division has no jurisdiction, to implement LNP technology,
and does so without any basis in Commission’srules or Commission-level precedent, without a
cost-recovery mechanism, and contrary to the USTelecom stay. The Order should thus be
reconsidered, and PTI should be granted an extension based on its inability to implement LNP
until MTC is required to do so in accordance with proper APA procedures.

11. THE DIVISION SHOULD NOT HAVE DENIED PTI’'S WAIVER AS
UNTIMELY

Although PTI’s waiver was not filed 60 days before its required LNP implementation
date,*® the Division departed from prior precedent in denying the waiver on this basis.** In the
past, the Bureaus have only denied LNP waiver requests based on timeliness when the applicant
presented no meaningful substantive arguments for waiver of the deadline. For example, in
addressing six petitions for waiver of the 60-day filing deadline for LNP extensions, this
Division found that the petitioners “failed to show cause for their untimely filings beyond
statements that they only recently became aware that they would not be able to meet” their
deadlines.” Similarly, the Wireline Competition Bureau denied a petition for extension based

solely on timeliness where the applicant made no effort to justify its late filing.*

intermodal porting and its costs to facilitate PTI’s wireless-wireless porting are more similar than
they might be in the continental U.S.

33 See 47 C.F.R.§ 52.23(e).

34 See Order at 9 10.

33 Petition of Leaco Rural Telephone Coop, Inc., et al., CC Docket No. 95-116, Order, 19 FCC
Red 10471 at 9 3 (SCPD, WTB 2004) .

38 Petition of Upper Peninsula Telephone Company, CC Docket No. 95-116, Order, 19 FCC Red
9301 (WCB 2004), aff’d on recon., 22 FCC Rcd 4711 (CPD, WCB 2007). See also Upper
Peninsula Tel. Co. Petition for Extension of Time, CC Docket No. 95-116 (filed May 13, 2004)
(including no request for extension of the filing deadline).

11



Moreover, even in addressing LNP waiver petitions, the Bureaus have not been consistent
in requiring timely filing. This Division has granted at least one untimely filed LNP extension
request without ever addressing the deadline issue.** Similarly, the Wireline Bureau addressed
the merits of LNP extension petitions from three wireless carriers without ever noting that the
petitions were untimely filed.*”

PTI’s petition, with its showing of special circumstancesjustifying waiver of the sixty-

day filing deadline, should not have been dismissed as untimely.

2 NOW Licenses, LLC, CC Docket No. 96-45, Order, 19 FCC Red 8851 4 3-4 (SCPD, WTB
2004) (the extension petition was actually filed after the applicant’s LNP deployment due date
(i.e., more than 60 days late), and over a month after the applicant determined that its switch
upgrade efforts were unsuccessful).

# Advantage Cellular Systems, et al., CC Docket Nos. 99-200 and 95-116, Order, 19 FCC Red
8499 (WCB 2004). Petitioner Advantage’s petition was filed 59 days before the deadline;
petitioner Corr’s petition was filed 34 days before the deadline; and petitioner Plateau’s petition
was filed 25 days before the deadline. Id atn.1& § 2.

13



In contrast to these applicants, PTI presented good cause for a waiver of the filing
deadline. As described in the Petition, PTI’s current owner took over management of the
corporation from Verizon just three months before PTI received its BERs, and the press of the
transition prevented PTI from responding timely to the requests.*” The Order dismisses this
argument because PTI has not shown why the understandable crush of business from such a
transition made it “impossible” to ask for a waiver within the required time period.*® Waivers
are granted based on a showing of good cause,* however; waiver applicants are not required to
show that compliance with the deadline was impossible.

The Commission has frequently waived filing deadlines based on showings of good cause
that were equally or less compelling than PTI’s. For example, the Wireline Competition Bureau
waived a universal service filing deadline for a carrier that had “emerged from Chapter 11
bankruptcy protection ..., was experiencing considerable work force reductions and was unable
to re-staff positions during its reorganization.”*® These circumstances are analogous to PTI’s
experience of recently acquiring the company and its operations from Verizon and needing to re-
staff functions that previously were addressed by Verizon employees. The Wireline Bureau
waived a similar deadline simply because a carrier’s contractor sent the required data to the

wrong email address*' -- a showing considerably less compelling than PTI’s.

37 See Petition at 5.

3% Order at q 10.

347 CFR. § 1.3. See also WAIT Radio v. FCC, 418 F.2d 1153, 1157 (D.C. Cir. 1969), cert.
denied, 409 U.S. 1027 (1972); Northeast Cellular Telephone v. FCC, 897 F.2d 1164, 1166 (D.C.
Cir. 1990).

0 MCT Inc., Petitionfor Waiver of Sections 54.802(a) and 54.809(c) of the Commission’sRules,
CC Docket No. 96-45, Order, 21 FCC Red 149269 9 (WCB 2006).

1 Pine Cellular Phones Inc., Petition for Waiver of Section 54.307 of the Commission’sRules,
CC Docket No. 96-45, Order, 22 FCC Red 968 {1 5-6 (WCB 2007).

12



CONCLUSION

The Order erred in denying PTI an extension of its LNP deployment date. MTC, upon
whom PTI and all other CMRS carriers in the CNMI depend for LNP capability, is not yet
required to implement LNP. It is thus impossible for PTI to implement LNP, and a waiver is
amply justified. The Order also departed from prior precedent in denying PTI a waiver of the
sixty-day filing deadline. For all these reasons, the Order should be reconsidered, and PTI’s
requested extension of its LNP extension date should be granted.

Respectfully submitted,

PTI PACIFICA, INC.

L. Charles Keller

Timothy J. Cooney

WILKINSON BARKER KNAUER, LLP
2300 N Street, NW, Suite 700
Washington, DC 20037

(202) 783-4141

Its Attorneys

May 2,2007
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